I Introduction
The interfaces between national and international law create opportunities for mutual self-reflection. The interfaces are the points where the actors, norms and procedures belonging to respective legal orders connect and interact with one another. The possibilities for interactions and mutual self-reflection have been expanded by the subject-matter 1 overlap between national and international law. International law prescribes standards concerning, for instance, human rights, crimes, trade, investment, public health, and environmental conservation, which are equally governed by national The author thanks Christiane Ahlborn, Rosanne van Alebeek, Catherine Brölmann, Yvonne Donders, Shai Dothan, Christina Eckes, Elaine Fahey, Jeanrique Fahner, Hege Elisabeth Kjos, James Mathis, André Nollkaemper, Theresa Reinold, Eljalill Tauschinsky, Ingo Venzke, Thomas Vergna, Michael Zürn, and many other colleagues and seminar participants for their helpful comments to the earlier versions of this chapter. 1 In this chapter, a 'subject-matter' is not the same as the 'substance' of law. The subject-matter denotes factual or legal scenarios which sustain the need for legal regulation, and with respect to which law extends its regulatory reach. For instance, environmental degradation or the need for environmental conservation is a broad subject-matter of environmental law. The subject-matter of the 'rule of law' is the exercise of authority by institutions in a society.
law.
2 International law also enforces those standards through adjudicative venues such as human rights courts, criminal courts and tribunals, and investment arbitration tribunals.
National and international law regulating the exercise of authority are no exception to this subject-matter overlap. Such an area of law generally represents the idea of the 'rule of law' 3 which, in this chapter, is defined as the regulation of the exercise of authority. 4 Both national public law and international human rights law regulate how the government ought to exercise its authority against individuals and entities within its jurisdiction. While the national and 'international' 5 rule of law are both indispensable components of global governance, 6 the overlap has given rise to greater chances of conflict between the two branches of the rule of law. For instance, the rights of detained foreign nationals are regulated by domestic public law (constitutional, administrative, and criminal law), and international human rights treaties and the Vienna Convention on Consular Relations. The parallel regulation created the series of avoidances and conflicts; the US courts interpreted relevant domestic laws and the Vienna Convention (e.g., Breard (1998)). 7 The interpretation was contested by the International Court of Justice (ICJ) in LaGrand (2001) and Avena (2004) 3 For the definition of the rule of law in this chapter, see Section II below. This chapter employs the rule of law as an umbrella notion, which is open to the inclusion of both formal and substantive requirements. Which elements would fall under the umbrella of the rule of law varies depending on a legal order. For the overview of formal and substantive requirements, see Section II-B in this chapter. 4 This chapter's approach is inductive: namely, to induce the meaning of the rule of law through legal practices. Nevertheless, at an analytical level, my chapter presupposes possible formal and substantive elements of the rule of law developed at the domestic level. By relying on the list of possible rule of law elements as an analytical tool, my chapter attempts to identify and understand the rule of law materialised in the actual legal practices. 5 In this chapter, the 'international' rule of law concerns international law regulating the exercise of authority by states, international organisations and other subjects of international law. It does not matter which relations the rule of law purports to regulate. Namely, the 'international' rule of law may purport to regulate not only state-to-state relations, but also government-individual relations, or the relations between international organisations and individuals. 6 As Schill critically argues, national and international law should not be captured only a from confrontational angle; they often serve to achieve common goods: see ch 17 (Stephan Schill) of this volume. 7 Broadly, the interfaces between the national and international rule of law can be analysed from three different angles: (i) how the national rule of law understands, accepts and resists the international rule of law; (ii) how the international rule of law understands, accepts, and resists the national rule of law; and (iii) how the interactions can be understood and evaluated from external (outside) angles. International scholarship has produced extensive studies on the national reception of international law, including the international rule of law. 10 Much less recognised is the international reception; namely, how the international rule of law understands, accepts, or resists the national rule of law.
11 Now that UN General Assembly resolutions have given recognition to the rule of law at both the national and international levels, 12 it is worth examining the question of how the international rule of law finds connection with domestic rule of law practices.
This chapter aims to capture the interfaces from the international perspective. It considers how the national rule of law has any feedback effect on the international rule of law. This chapter's angle is a response to the critical need for situating the national legal order, not merely as the venue for implementation, 13 but as the agent for the critical revision of the international rule of law 14 and of the universality of policies behind it. 15 Study of the feedback of national legal practices on the critical revision of the international rule of law should highlight how international law and institutions pay deference to political legitimacy attached to the national rule of law.
The chapter begins with an overview of the concept of the international rule of law, by classifying the relations regulated by it, as well as the established elements of the international rule of law (Section II below). The subject-matter overlap between the national and international law concerning the regulation of the exercise of authority has invited confrontational and avoidant practices on the part of domestic courts (Section III). The confrontational national reception, however, provides normative, conceptual, and political feedback on the international legal order (Section IV). The international rule of law has then been re-establishing its interfaces with the national rule of law, by preserving national competences, and, at the same time, making the elements of the international rule of law less formalistic (Section V). Despite the national and international claim of hierarchy, the actual manner in which the international rule of law interacts with national law is much more nuanced and heterarchical. The heterarchical interactions have the benefit of preserving the flexibility and national diversity; at the same time, they give rise to questions about the certainty, and whether international law could provide the credible regulatory framework for the international reception of the national rule of law (Conclusion). . 16 This chapter focuses on the interactions between the national and international legal orders. These two legal orders by no means exhaust multiple normative layers in international society. To study multiple layers of transnational norms, notably done by the NYU-based 'global administrative law' initiative, has the benefit of identifying normative phenomena which could not be captured by the traditional legal lens. At the same time, to capture multiple normative layers as one set of study injects the greater plurality into the concept of law, unless one uses a more loose term of 'norms'. Kingsbury puts forward an extended positivist concept of law, which is empirically identified by social facts, and normatively screened by the publicness requirements: see Benedict Kingsbury, 'The Concept of "Law" the rule of law primarily regulates the relations between the national government and individuals under its jurisdiction. While the scope of the governmental entities and the applicability of the rule of law to private entities which exercise de facto governmental authority may still be disputed, a historically embedded general idea is that the core addressee of the rule of law is the national government.
With respect to the 'international' rule of law, however, it is by no means clear whose relations it purports to regulate in the first place. This elementary ambiguity stems from the absence of centralised governmental authority in international society, which has traditionally made the rule of law a less pressing issue therein. This no longer holds true; the growth and reinvigoration of international organisations and international courts ('international institutions' 19 ) have brought the rule of law into the familiar language at the international level. 19 In this chapter, 'international institutions' include international organisations (including their political and judicial organs) and international courts established by treaties (such as the ECtHR). Apparently, there are a number of differences among these 'international institutions'. (i) For instance, international organisations possess international personality, while international courts generally do not. (ii) Also, there are political institutions (political organs of international organisations, such as the UN Security Council), and judicial institutions (judicial organs of international organisations, such as the ICJ, and other international courts). While these differences must be taken into account for the analysis of the interfaces, the focus of this chapter is to provide the framework, on the basis of which I further pursue individual analyses. 20 This has produced studies such as the NYU-based 'global administrative law' initiative, and the Max Planck Institute's studies on 'international public authority', which aim at establishing the rule of law and accountability for the exercise of authority by international institutions. This chapter primarily focuses on the third level (indicated as [C] in the above diagram): namely, the international regulation of authority exercised by international institutions. Nevertheless, it would be necessarily intertwined with the second level (indicated as [B] in the above diagram), because international institutions review the government's exercise of authority based upon the standards of review which may differ from those accepted under domestic law. The distinction between three different levels of the international rule of law bears significance when one considers the interfaces between the national and international rule of law. It is important because the degree of subject-matter connection between the national and international rule of law varies depending on the level of the international rule of law to which one refers.
The international rule of law is most commonly understood as the regulation of horizontal relations between states (i.e., the relations indicated as [A] in the above diagram). At this level, the subject-matter connection between the national and international rule of law would be the least extensive among the three. The rule of law developed in order to constrain governments and protect individuals within a national legal system is different from the regulation of state-to-state relations. While both regulate the exercise of authority by governments, they differ in terms of subjects against which authority is exercised, the substance of decisions governed by the rule of law as well as their wider legal and political contexts. The subject-matter disconnection renders Jeremy Waldron's observation particularly pertinent here. In this first scenario, the rule of law at the international level ought not to be constructed as protecting sovereign states and their freedom in the same manner as does the domestic 21 In a formal sense, international institutions cannot 'replace' governmental decisions; international decisions are rendered under international law, while domestic decisions are made under domestic law. Yet international institutions effectively replace governmental decisions when the institutions make decisions against individuals, and such decisions are internationally binding on member states which have authority over those subjects.
The international rule of law:
Relational categorisation rule of law for individuals and their autonomy. 22 The two branches of the rule of law address very different regulatory relations.
By contrast, the subject-matter overlap between the national and international rule of law would be extensive if the latter is used for the regulation of governmental authority exercised against individuals and non-state entities (i.e., the relations indicated as [B] in the above diagram). International human rights law is a prominent example. An extensive body of treaties and customary international law purport to regulate how the government ensures the protection of rights of individuals. Another example, albeit concerning corporations, may be international investment law, 23 in that it regulates host states' authority exercised against foreign investors.
24 The key principles of international investment law find parallel presence in domestic public law (administrative and constitutional law), which enables both theoretical comparison and practical conversion between the two areas of law. . 23 International investment law has a unique interplay between international and national law, however, in that investor-state arbitration tribunals can formally apply national law as procedural and/or substantive law. 'Territorialized tribunals' apply national procedural law and national and international substantive law. 'Internationalized tribunals' (such as ICSID tribunals and Iran-United States Claims Tribunals) apply international procedural law and national and international substantive law. Also, even when international law is primarily applied, national law is treated more than mere facts. 26 The effective replacement takes place only in extraordinary circumstances, in the sense that; jurisdiction of the ICC is complementary to national criminal jurisdictions and conditioned on the unwillingness or inability of member states; and that the establishment of the ICTY and ICTR was possible as the UN Security Council determined the existence of a 'threat to the peace' under Chapter VII of the UN Charter. 27 The meaning of 'replacement', see (n 21).
individuals and witnesses without being intermediated by states. Political organs can also replace governmental authority in limited circumstances. For instance, the UN Security Council's sanctions committees designate specific individuals as the targets of global asset freeze measures. 28 Although the asset freeze must be implemented by member states, as far as the prescription of individual targets is concerned, the UN Security Council's sanctions committees prescribe specific individuals and entities as targets of asset freeze. The quantitative and qualitative extension of review and replacement by international institutions is part of the broader political movement initiated by the UN, the World Bank, and other international organisations to promote the rule of law.
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At this third level, there is a subject-matter disconnection between the national and international rule of law in terms of the kind of institutions which exercise authority, in that the former regulates the government, and the latter addresses international institutions. Yet the subject-matter disconnection is mitigated, insofar as the exercise of authority by international institutions bears resemblance to the exercise of authority by national government, with respect to subjects against which authority is indirectly and directly exercised (i.e., individuals), and the substance of decisions rendered by the institutions.
B Elements of the International Rule of Law i Rule of Law Elements
Having overviewed the relations governed by the international rule of law, the next inquiry is its elements. Whether national or international, the rule of law is one of the lexicons about which few raise an objection as a matter of abstract ideal, 30 but on which many disagree on more specific content. While I do not discount the controversy over the definition, this chapter moves its attention to the consideration of more specific elements. In this chapter, the rule of law is employed as an umbrella notion, which can cover both formal and substantive requirements. 31 In identifying those requirements, I analytically rely upon the major rule of law elements adopted at the national level, and see if they can be found in international legal practices. The reliance upon the national rule of law does not mean that the national rule of law is actually transferable to the international level, or that there indeed exists the overarching rule of law for national and international institutions. What the national concept provides is analytical support for ascertaining the development of the international rule of law. A drawback of the broad definition may be to dilute the distinct function of the rule of law per se. 32 Yet this chapter focuses not on the definition of the term but on the question of how the two spheres of rule of law connect with each other and how such connection develops the rule of law at the international level.
'Formal' requirements under the umbrella of the rule of law typically include: law-based decision-making (namely, the 'rule by law' requirement), 33 the independence of the judiciary, 34 and democratic and participatory decision-making, 35 as well as certain non-substantive qualities of the law, such as non-retrospectivity, openness, and certainty of law. 36 'Substantive' elements, on the other hand, require the content of the law and law-based decisions to conform to justice and the protection of individual rights. 37 Each element can of course be defined in a number of different ways. 38 One requirement can also be both formal and substantive. Democracy, for 31 The distinction between 'formal' and 'substantive' requirements was articulated by instance, could be defined procedurally as popular election, or more substantively as the respect for human rights.
ii The Formalistic and Thin International Rule of Law
The application of these elements to the regulation of international authority (indicated as [C] in the above diagram, Section II-A) exposes the thin character of the international rule of law.
There is already broad recognition that the rule of law applies at the international level, 40 and international organisations are not exempt from it. In the 'Declaration of the High-level Meeting of the General Assembly on the Rule of Law and the National and International Levels' adopted in September 2012, 41 the General Assembly recognised that 'the rule of law applies to all States equally, and to international organizations, including the United Nations and its principal organs'.
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Among the rule of law elements listed in Section B-i above, it is well-established that the 'rule by law' element applies to international organisations. The decisions of international organisations are governed by a constituent instrument. Even such a highly political organ as the UN Security Council is bound by law, 43 as reiterated by the Appeals Chamber of the ICTY in Tadić (1995) . 44 The same 'rule by law' element should also apply to international courts, whose mandates are much more restricted than (the political organs of) international organisations. The independence of the judiciary is implicit in the function of judicial bodies, 45 and the independence of judges is often explicitly provided in relevant treaties.
Yet beyond this, it is difficult to identify an established rule of law element. First, this 39 'rule by law' requirement itself is understood in a formalistic manner, in that it does not exclude the arbitral exercise of power by political organs. 46 The selection of judges through international politics can also call into question the qualifications, independence, and impartiality of international judges. 47 Second, other major formal and substantive requirements of the rule of law have yet to be established. The decision-making processes of international organisations are certainly not democratic, in the sense that they do not ensure elections and equitable representation. 48 Also, there remains uncertainty as to whether international organisations are bound by international human rights law. One may observe that the human rights obligation attaches a priori to the legal personality of international organisations enjoyed under international law. 49 However, international personality has, in principle, no predetermined content in international law. 50 The presumption that international organisations are born with no predestined entitlement and obligations is, of course, increasingly subject to qualification by the development of common rules on international organisations. 51 Yet the variance among international organisations has so far hampered the development of substantive rules, such as human rights law, into the corps of common institutional rules. Unless the constitutive instruments of international organisations specifically mandate them to ensure respect for international human rights law, it would be difficult to argue, in a general sense, the institutional human rights obligations. 46 See Chesterman, 'An International Rule of Law?' (n 18) 351. 47 See von Bogdandy and Venzke, 'In Whose Name?' (n 15) 32-36. 48 The ICJ emphasised giving 'full effect' to the conventional rights, while the US court stressed the condition 'in accordance with the laws and regulations of the receiving State'. Both arguments may be defended by reference to the terms of Article 36(2) of the Vienna Convention.
The third is the principle of separation of power at the domestic level. Domestic courts may avoid or contest the specific decisions of international institutions by leaving the political branches to decide whether or how the rules can be given effect to in the domestic legal order. 68 In Ahmed (2010), 69 the UK Supreme Court found that the executive orders (the Terrorism Order and the Al-Qaida and Taliban Order), which implemented the UN Security Council's sanctions regimes on terrorist financing, were ultra vires and unlawful. The Court so decided on the ground that the Parliament did not empower the executive to override fundamental rights. 70 In this case, the Court therefore upheld the Parliamentary supremacy, as Lord Phillips observed, in determining whether and how international measures should be imposed at the domestic level when fundamental rights were affected. A classic answer to the question of how national legal practices connect with international law would be that under international law, national rule of law practices are, after all, part of state practices, 73 which contribute to the creation of new customary international law 74 or new treaty interpretations. 75 National legal practices may also form part of the general principles of law.
76 National case-law may also qualify as opinio juris. 77 Before international courts, judicial decisions, possibly including those of national courts, 78 would be invoked as subsidiary means for the determination of rules of international law. From these traditional points of view, the practices of national courts against the decisions of international institutions inevitably connect with international law as part of state practice. For instance, the ECtHR makes considerable use of domestic (case-) law in the interpretation and development of the convention. 80 Nevertheless, these classic modes of interaction apply only to a very limited extent with respect to the development of the international rule of law concerning the regulation of international authority; the standards of review applied by domestic courts are often for those applicable to the national government and not to international institutions per se.
B Normative, Conceptual, and Political Domestic avoidance and contestations may rather contribute to the development of the international rule of law in the normative, conceptual, and political terms. For instance, if domestic courts refer to each other's decisions, 81 the inter-judicial communication may even create norms which are yet to become part of formal international law but which affect the way international organisations and international judicial institutions render their decisions.
Another possibility is a conceptual connection. National law and the decisions of national courts may be translated into international law by analogy. 82 The analogical reasoning is widely used in judicial practices as well as in the process of treaty-making. 83 Traditionally, the analogical travelling of national law to international law was limited to 'private law'. 84 Nevertheless, as the exercise of authority by international institutions share similarities with that of governmental authority, there is the growing possibility of applying a 'public law' analogy.
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The most likely mode of feedback on the development of the international rule of law is political. If domestic courts legally prejudice national implementation of international decisions, their effectiveness would be simply undermined if states encountered legal impediments to their implementation. 86 Yet the political impact that each national court decision may produce is by no means uniform. It varies, first, by the geopolitical location in which the courts reside. In addition to the effect of decisions themselves, judges' specific reasoning and narratives also determine the extent to which domestic court decisions foster political momentum and any changes in judicial interpretation at the international level.
The different modes of connection and feedback involve different actors and their differing roles. In a classic 'state practice' mode of connection, the participants are limited to those actors whose conduct is attributable to a state. Domestic courts' decisions are merely part of a collection of the possibly contradictory acts of state. At the normative point of connection, on the other hand, the role of judicial branches may carry greater weight than that of non-judicial branches of the government. At the normative point, non-governmental entities, by contesting international decisions, can also participate in the development of transnational norms. The theoretical point of connection generally requires international adjudicative bodies in executing the theoretical interaction. Finally, at the political point of connection, the international political significance of national courts varies depending upon their geographical location. Suppose that the well-known Kadi decisions, which indirectly reviewed the listing decisions of the UN Security Council's targeted sanctions, were rendered by a court of a small state, that the state is not a well-known advocate of the rule of law, and that the decisions were not readily available in English. In this case, national (regional 87 ) contestations might have brought far more moderate progress in the regulation of the UN Security Council's listing decisions. 85 87 Within the binary national-international classification, this chapter situates the decisions of EU courts on the 'national' side. Apparently, the national-international classification does not sit easily with EU law which is considered as autonomous and has many distinct characteristics. Yet the purpose of this chapter is to examine how the rule of law regulating international authority has developed through the interactions with other legal orders, and, for that purpose, this chapter situates the decisions of the EU courts on the national side. The first manner is to keep a distance from the national rule of law by creating the distribution of competence. 88 More specifically, international institutions have been adopting the idea of 'subsidiarity' as a technique or basis to avoid conflicts between national practices and international law, and to preserve the autonomy of member states (and their cultural identity) from international law and the decisions of international institutions. 89 The idea and language of subsidiarity is relatively unfamiliar to international law, as contrasted with EU law, which formally introduced subsidiarity. 90 This unfamiliarity may be largely because international law developed primarily for the regulation of relations between supposedly symmetrical sovereign states, and without a higher, superior authority. Due to this decentralised structure, there was no strong need for legally restraining and counterbalancing the authority exercised by 'higher' governance units. However, the regulatory extension of international law into domestic regulatory agendas has created the asymmetrical interactions for which international law claims its supremacy (as represented by Article 27 of the Vienna Convention on the Law of Treaties). This has increasingly injected the idea of subsidiarity into international law as a potential principle to guide the allocation of competences between national and international institutions.
Subsidiarity commonly refers to a 'principle which guides the allocation and exercise of public authority in systems of multi-level governance'. 91 Subsidiarity gives preference to the decision-making at a particular (and usually lower) level of governance. By so doing, the principle of subsidiarity is, in a way, to counterbalance the claim and exercise of superior authority by the higher level of governance units, and protects the autonomy of decision-making at the lower level and its political and cultural identity. 92 It is originated in Catholic thought which upholds the autonomy of lesser communities for human flourishing. The flourishing of persons requires the (subsidiary) space of social and cultural communities, which must be safeguarded against, for instance, political bodies. 93 While the principle of subsidiarity is now applied in different political contexts, it can still be traced back to the Catholic Church's original notion, in that one of its main values remains to be the preservation of the autonomy of individuals and their communities.
While 'subsidiarity' per se is still an unfamiliar term, international law and the practices of international institutions accommodate a number of examples which can be regarded as the realisation of the notion of subsidiarity. For instance, the complementarity principle of the ICC can be seen as a specific application of the subsidiarity principle protecting the autonomy of states, and indirectly, that of individuals. 94 Also, the way the ICTY implemented the 'Completion Strategy' seems to have effectively introduced the principle of complementarity (and thus the idea of subsidiarity) in the practice of the ICTY. 95 ii
Margin of Appreciation
The margin of appreciation 96 developed by the ECtHR as a judicial doctrine is one of the manifestations of the idea of subsidiarity. 97 The similar deferential review is also seen in the jurisprudence of the IACtHR-albeit not as explicit as the case of the ECtHR. The ECHR mechanisms premise that there is the institutional division of power between national and international institutions, and that the international mechanisms are subsidiary to the activities of contracting parties themselves. 98 The justifications 99 for the doctrine are both pragmatic and value oriented. National authorities and courts are, in general, better equipped with collecting and analysing evidence or other data, and this generates the inclination of international courts to support the findings of national authorities. 100 Yet the margin of appreciation also signals the judicial institutions' deference to value-pluralism, cultural diversity, and democratic decision-making. 101 In the Handyside case, the ECtHR pointed out that 'it is not possible to find in the domestic law of the various Contracting States a uniform European conception of morals'. 102 The absence of uniformity then justifies judicial deference to democratic legitimacy. 103 The deference to democratic legitimacy is one way to alleviate the democratic deficit in the operation of international judicial bodies themselves. 104 The margin has the effect of preserving diversity among member states, except for the protection of minorities, for which international human rights law rather obligates states to engage in cultural preservation. 105 The acceptance of the national margin does not, however, signify the total exclusion of the review by international judicial institutions. 106 The margin could be better understood as achieving the universality of human rights law at an abstract level, while preserving the differences among states at the more concrete level. 107 The delicate manner in which international courts keep distance from national law can also be found outside human rights adjudicative venues. In the LaGrand case, the ICJ was, in principle, prepared to say that a domestic law was the cause of the violation of an alleged obligation to provide assurances of non-repetition. 108 Nevertheless, the ICJ concluded that the violation of Article 36(2) of the Vienna Convention on Consular Relations was 'caused by the circumstances in which the procedural default rule was applied, and not by the rule as such', 109 and thus carefully avoided the general assessment of domestic law. The case of LaGrand 110 seems to illustrate the Court is well aware that the international court is generally not well positioned to consider the matters of domestic law.
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In a similar vein, in Avena (2004) , 112 while the ICJ found the breach by the US of Article 36 of the Vienna Convention, 113 the Court left the US to determine how the state implements the review and reconsideration. 114 An interesting part of this judgment is nevertheless the delicate balancing exercises that that the ICJ did at the interface with the domestic criminal law. The Court not only emphasised the need for 'effective' review and reconsideration of sentence and conviction, but also effectively denied the use of clemency procedure as an appropriate means of review and reconsideration. 115 The ICJ's judgment in Avena therefore demonstrates how international courts try to keep a delicate balance between mandating and not mandating how domestic procedures ought to be.
The cautious stance of the ICJ in Avena is somewhat contrasted with the much more interventionist remedial orders issued by the IACtHR (as a result of its finding of treaty violations). The IACtHR, originally modelled after the ECtHR, has developed remedial practices to order and monitor domestic judicial processes in a way much less deferential to states than those developed under the ECtHR. 116 More specifically, the Inter-American Court has been engaging in a 'quasi-criminal review' by ordering, specifying, monitoring, and guiding national criminal prosecutions. 117 In 1996, the Court began to obligate the punishment of those responsible as part of its remedial orders, 118 and, in its subsequent decisions, it further added that the prosecutions must be effective, and specified how the state in question ought to conduct investigation and prosecution. 119 The IACtHR also ordered states to reform their criminal codes and military justice systems. 120 The differences in the jurisprudential development of two regional human rights courts may in part reflect the maturity of the domestic rule of law reviewed by the international human rights courts. The IACtHR was confronted with mass state-sponsored violations of fundamental rights and the discouraging compliance record, while the ECtHR oversees a group of relatively well-functioning democracies committed to the rule of law. 121 The systematic human rights violations in the Latin American states encouraged the international human rights court to step in domestic procedures in a much more specific and unconditional way.
B Substantive Accommodation
While the preservation of national competences is one way international courts respond to conflicting national practices, international institutions also engage in substantive accommodation by interpreting and developing the international rule of law in line with the national rule of law.
Political institutions have been incrementally developing their own decision-making procedures by adopting the elements of participation and transparency. For instance, the UN Security Council and its sanctions committees, which have invited well-known domestic contestations, have been developing their listing procedures in accordance with the principle of fairness and transparency, and established the petition procedures accessible to the designated individuals and entities. 122 These political changes can be seen as the efforts on the part of international institutions to render the international rule of law for the regulation of international authority less formalistic.
Judicial institutions also make substantive accommodation, by alleviating the gaps between the national rule of law and international standards on the regulation of governmental authority. The margin of appreciation is often combined with the substantive changes in the doctrines and principles of international human rights law. For instance, the ECtHR has been interpreting the 'legality' requirement and the associated 'rule of law' concept differently to the UK, Germany, France, and other member states. 123 The domestic laws of territorial states and other member states have been invoked for the interpretation of the legality principle and the elements of crimes as interpreted by the ICTY, ICTR, and ICC. 124 law and the decisions of international institutions which review or replace governmental authority. They attempt to preserve the space for national democratic decision-making, while maintaining the universality of international law. International institutions also made some incremental efforts to improve their own decision-making procedures in order to alleviate contestations from the guardians of the national rule of law.
VI Conclusion: Towards Theoretical and Normative Appraisal
It was in 1950 that the International Law Commission (ILC) observed that 'many of the provisions of international law serve[d] little purpose in national law'. 125 This remark no longer represents the extent to which the subject-matter of international law presently overlaps with the regulatory agendas of domestic law. 126 As noted in Section II of this chapter, international institutions, which are circumscribed only by the formalistic and thin international rule of law, review and replace governmental authority, based upon the assumption that governmental authority would have to be constrained by the thick requirement of the rule of law. The gap between the national and international rule of law, and the asymmetry within the international rule of law, have invited domestic contestations against the decisions of international institutions, as briefly overviewed in Section III of this chapter. Domestic contestations, connected through normative, theoretical, and political points (as analysed in Section IV), have given rise to the opportunity for international law and the international rule of law to revise their relations with the national rule of law (as observed in Section V).
The sketch of the national and international reception finally brings us to the third angle about the interfaces; namely, how can we theoretically understand, and normatively evaluate, the interfaces between the national and international rule of law, from slightly distant standpoints? This is the opportunity to critically recapture the practices, as well as to revise our own perspectives with which to understand and evaluate those practices.
Theoretical Understanding about the Interfaces
The theoretical understanding about the interfaces has developed from the classic monism-dualism debates (Triepel and Kelsen) regarding the abstract relations between two legal orders. 127 As a matter of formal relations domestic and international legal orders, the proposition of dualism 128 to separate them still has a powerful explanatory force. Even when a treaty specifies how it should be implemented under domestic law, the formal legal effect of international law within the domestic legal order is contingent on an authorizing rule of domestic law (and vice versa). 129 While the formal separation of two legal orders remains a useful starting point, the more substantive interactions between two legal orders have rendered the formal dualistic perspective on national and international legal orders increasingly mismatched with the reality of inter-order interfaces.
The monism-dualism theory has thus been substituted by the more recent debates on constitutionalism and pluralism. 130 While these terms could be defined in multiple ways, 131 one basic dichotomy concerns the question of hierarchy as to which institutions have the final way, and which norms have the superior status.
As I have noted above, domestic courts claim and reserve the ultimate authority to determine the effect of international law in their own legal orders by reference to constitutional principles. International courts likewise reserve their final say about the effect of domestic law in their legal orders. Such determination is ultimately based upon international law, which claims its supremacy over domestic law, as represented by Article 27 of the Vienna Convention on the Law of Treaties.
132 Also, before international courts, national law is officially regarded as mere 'facts' and does not occupy any space in the legal construction. 133 In this respect, there is clearly hierarchy in terms of the ultimate authority to determine the interfaces, and the ultimate legal basis for the determination.
Yet what national and international institutions actually do in order to resolve normative conflicts is much more subtle, and cannot be reduced to the presence of hierarchy. Domestic courts try to avoid conflicts by interpreting international law in such a way that it does not contradict domestic law, and by leaving the issue to the executive's decisions, based upon the separation of power. The reception of international institutions cannot be reduced to the hierarchy either. They avoid conflicts by preserving national competences, and also by incrementally absorbing some of the rule of law requirements into the regulation of international authority. The picture we can draw with respect to the interfaces thus appears to be much more heterarchical than claimed by national and international institutions.
Normative Appraisal of the Interfaces
The theoretical understanding finally leads us to evaluate interfaces from the broader question of legitimacy. Have the heterarchical interactions rendered the decisions of international institutions and the international rule of law more certain, participatory, and democratic?
On the one hand, the heterarchical interactions have an advantage of preserving flexibility. They also help alleviate the democratic deficit of international law and institutions. Behind national contestations and avoidance always lies the democratic (il)legitimacy of international law and institutions in the eyes of the national guardians of the rule of law. To secure the space for national competences for the matters regulated by international law would be one way to defer to political legitimacy attached to national law.
On the other hand, if the interfaces should be understood as heterarchical, this may also suggest that law, including international law, fails to provide rules as to how international law and institutions respond to conflicting national practices and how conflict between them can be resolved. 134 The margin of appreciation doctrine could be one illustrative example. The difficulty in predicting when and how precisely the doctrine ought to be applied may support the characterisation of the doctrine as a (judicial) policy standard, rather than a legal rule. 135 While the heterarchical interactions preserve national diversity and alleviate democratic deficit, there remains the greater uncertainty in the manner in which international institutions and international law interact with potentially contradictory national law.
One possible way to alleviate the uncertainty and reclaim the regulatory role of international law could be to identify the rules, which are akin to 'conflict-of-laws', that regulate the international reception of conflicting national legal practices. Traditionally, the law of conflict-of-laws (also referred to as private international law) is applied against 'horizontal' state laws and concern transnational 'private' legal disputes. 136 Yet attempts have been made to extend the conflict-of-laws 'approach' to the regulation of legal conflicts between 'non-horizontal' orders (e.g., between EU law and member states' national law), 137 including disputes in 'public' law (e.g., human rights). It has been put forward as a perspective to account for the treatment of international law in domestic courts, namely, the national reception of international law, 138 and, to a limited extent, as a possible approach to the international reception of domestic law. 139 The conflict-of-laws approach accepts the pluralistic inter-order interactions and yet still aims at ensuring the certainty and justice for affected individuals and entities. 140 The conflict-of-laws approach, albeit still an issue for future studies, may have the potential of achieving greater consistency in the interactions between multiple layers of law without disturbing the foundational non-hierarchical setting that sustains and enriches the interactions between the national and international rule of law.
Overall, we witnessed the delicate interplay between the actors, norms, and procedures at the interfaces between the national and international rule of law. National avoidance and contestations signal deficiencies in the decisions of international institutions and the formalistic and thin international rule of law regulating such institutions. The confrontational national reception, and the international responses to it, further point to the need for a nuanced understanding about the hierarchical relationships between the national and international legal orders. As noted at the beginning of this chapter, the interfaces are the venues for learning and self-reflection. They continue to revise the way in which national and international institutions exercise authority, develop the national and international rule of law, and further revise the theoretical and normative accounts on the interfaces between the national and international rule of law.
